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IDAHO DEPARTMENT OF LABOR ) ------------------
DECISION 
Benefits are ALLOWED effective June 4, 2017. The claimant was discharged but not for misconduct in 
connection with employment, as defined by§ 72-1366(5) of the Idaho Employment Security Law. 
The employer's account IS HELD CHARGEABLE for experience rating purposes, in accordance with 
§ 72-1351(2)(a) of the Idaho Employment Security Law. 
The Eligibility Determination and Chargeability Determination dated July 5, 2017 are hereby 
REVERSED. 
IDSTORY OF THE CASE 
The above-entitled matter was heard by Judge Little, Appeals Examiner for the Idaho Department of 
Labor, on August 8, 2017, by telephone in the City of Boise, in accordance with § 72-1368(6) of the 
Idaho Employment Security Law. 
The claimant appeared for the hearing and presented testimony. The claimant was represented by Nicholas 
T. O'Bryant, Attorney at Law. 
The employer appeared for the hearing and Kristi Bachman, Gary Horton, and Cody Black, presented 
testimony. The employer was represented by Charles Everett, VP of operations. 
The Notice of Telephone Hearing, Exhibit pages #1 through #32, and Claimant's Exhibits C 1-41 were 
entered into and made a part of the record. 
ISSUES 
The issues before the Appeals Examiner are (1) whether the claimant quit voluntarily and, if so, whether 
with good cause connected with the employment -OR- was discharged and, if so, whether for misconduct 
in connection with the employment, according to §72-1366(5) of the Idaho Employment Security Law; 
and (2) whether the employer's account is properly chargeable for experience rating purposes for benefits 
paid to the claimant, in accordance with §72-1351(2)(a) of the Idaho Employment Security Law. 
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FINDINGS OF FACT 
Additional facts or testimony may exist in this case. However, the Appeals Examiner outlines only 
those that are relevant to the decision and those based upon reliable evidence. Based on the exhibits 
and testimony in the record, the following facts are found: 
1. The claimant worked for the employer as a housekeeper from April 9, 2016 until June 4, 2017. In 
the first four of the five calendar quarters preceding the one in which the claimant applied for 
benefits, this employer paid the claimant more wages than did any other employer. 
2. There is a dispute as to which party initiated the separation and as to whether the claimant quit 
her job or was discharged; the claimant argues that she was discharged; the employer argues that 
the claimant voluntarily quit. The Department issued Determinations finding that the claimant 
was discharged for misconduct connected with employment. 
3. The employer's attendance policy addresses that the employer may request a note or work release 
in the event that an employee's absences becomes excessive. 
4. The employer maintains that it had concerns with the claimant's attendance. As a result, the 
employer requested doctor's notes in regards to the claimant's absences. 
5. The claimant was pregnant and she experienced pregnancy related illnesses with her condition. 
The employer worked with the claimant in regards to her absences with her pregnancy. As well 
in the past, the employer accommodated the claimant's schedule if she needed to be absent from 
work for other personal reasons. 
6. The claimant was not warned, either verbally or in writing, in regards to her absences at any time 
during her employment. As well, the claimant was not warned, either verbally or in writing, in 
regards to the manner (text messaging) in which she reported her absences. 
7. The claimant's pregnancy related illness continued to cause the claimant to miss work or the 
claimant became ill while at work, resulting in the claimant leaving work early; the claimant often 
became ill due to the chemicals that she used in performing her duties. 
8. The last day that the claimant physically worked was May 26, 2017; thereafter, the claimant 
missed scheduled shifts on May 27, May 28, May 29, June 1, and June 2, 2017; the claimant text 
messaged the employer of her absence on these days. 
9. On June 2, 2017, the claimant and Mr. Black, manager on duty, had a telephone conversation 
about what scheduling and other accommodations that the claimant might need for her condition. 
As well, Mr. Black addressed the option of a leave of absence with the claimant. The claimant 
agreed to discuss a leave of absence further and both the claimant and Mr. Black agreed to meet 
on June 3, 2017, if the claimant was feeling better. Mr. Black maintains that he specifically 
instructed the claimant in this conversation to call him directly, rather than text him, if the 
claimant was unable to work her scheduled shifts. The claimant disputes that she was informed 
to call rather than text her absences to Mr. Black. 
10. The employer maintains that at this point it was preparing to place the claimant on disciplinary 
steps to address it concerns with the claimant's attendance. 
11. The claimant was not feeling better and she texted Mr. Black that she was sick and could not 
work or meet on June 3, 2017. 
12. On the final incident, the claimant failed to call or show for her scheduled shift on June 4, 2017. 
13. On June 5, 2017, the claimant texted Mr. Black about meeting with him that day to discuss a 
leave of absence. Mr. Black responded that the claimant was considered to have voluntarily quit 
her job since she did not work on June 3, 2017, and also due to being a no call/no show on June 4, 
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2017. The claimant's employment ended at this time. 
14. The claimant argues that she believed that she had texted Mr. Black on June 4, 2017, to inform 
him that she would not be to work that day; however, the text did not transmit or some other issue 
occurred with the text. 
AUTHORITY 
Section 72-1366(5) of the Idaho Employment Security Law provides that a claimant shall be eligible for 
benefits provided unemployment is not due to the fact that the claimant left employment voluntarily 
without good cause, or was discharged for misconduct in connection with employment. 
§ 72-1351(2)(a) of the Idaho Employment Security Law provides in part that for experience rating 
purposes, no charge shall be made to the account of such covered employer with respect to benefits paid 
to a worker who terminated his services voluntarily without good cause attributable to such covered 
employer, or who had been discharged for misconduct in connection with such services. 
In cases where there is a dispute as to whether the claimant was discharged or voluntarily quit, the legal 
test is whether there are sufficient words or actions by an employer to logically lead a prudent employee 
to believe that his or her employment has been terminated. Jackson v. Minidoka Irrigation District, 98 
Idaho 330, 334-335, 583 P.2d 54, 58-59 (1977). The claimant bears the initial burden of demonstrating 
that the separation resulted from a discharge. "Only if the claimant proves discharge does the employer 
have the burden of proving misconduct." Johnson v. Idaho Central Credit Union, 127 Idaho 867, 869, 
908 P.2d 562,564 (1995). 
In Parker v. St. Maries Plywood, 101 Idaho 415,417,614 P.2d 955, 957 (1980), the Court stated that the 
"general rule in Idaho is that an unemployment compensation benefit claimant bears the burden of 
proving his or her eligibility for benefits." The Court then overruled prior decisions by holding that if the 
claimant was discharged, the employer has the burden of proving that the discharge was for misconduct. 
This makes it clear that the burden of proving discharge is on the claimant. Only if the claimant proves 
discharge does the employer have the burden of proving misconduct. Johnson v. Idaho Central Credit 
Union, 127 Idaho 867, 908 P 2d 56c. 
Where an employee temporarily leaves his employment, and assuming that his absence is for good cause, it is 
his duty to advise his employer of the reason, seek a leave of absence, and keep the employer informed of his 
intentions and prospects of his returning. Though circumstances may vary these duties, good faith on the part 
of the employee must always appear. It is the duty of the employee to have regard for the interests of his 
employer and for his own job security, and to act as a reasonably prudent person would in keeping contact 
with his employer and in securing the permanence of his employment. Ifhe fails to do so, and leaves without 
attempting to secure temporary leave, or fails to take reasonable measures to keep his employer informed, 
and to secure agreement to his absence, he will be held to have quit voluntarily without good cause. Doran 
vs. Employment Security Agency, 75 Idaho 94, 267 P.2d 628 (1954). 
The Idaho Supreme Court has set out a three-prong definition of the term "misconduct" as it applies to a 
claimant's eligibility for unemployment benefits. "Misconduct" is established when the employer 
demonstrates that the claimant's discharge resulted from a willful, intentional disregard of the employer's 
interest; a deliberate violation of the employer's rules; or a disregard of standards of behavior which the 
employer has a right to expect of its employees. Kivalu v. Life Care Centers of America, 142 Idaho 262, 
265, 127 P.3d 165, 167 (2005) (citing Harris v. Electrical Wholesale, 141 Idaho 1, 5-6, 921 P.2d 178, 
182-183 (2004)); Campbell vs. Bonneville County, 126 Idaho 222, 225, 880 P.2d 252, 255 (1994). 
Misconduct connected with employment is established if any one of these three criteria are met. 
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Under the "standards-of-behavior" analysis, the employer must show by a preponderance of the evidence 
that it communicated its expectations to the claimant, or that its expectations "flowed normally" from the 
employment relationship. Further, the employer must demonstrate that those expectations were 
objectively reasonable as applied to the claimant. As the Idaho Supreme Court has pointed out, an 
"employer's expectations are ordinarily reasonable only where they have been communicated to the 
employee." Folks v. Moscow School District No. 281, 129 Idaho 833,838,933 P.2d 642,647 (1997). 
The burden of proving misconduct by a preponderance of the evidence falls strictly on the employer and, 
where the burden is not met, benefits must be awarded the claimant. Roll vs. City of Middleton, 105 
Idaho 22, 665 P.2d 721 (1983); Parker vs. St. Maries Plywood, 101 Idaho 415, 614 P.2d 955 (1980); Hart 
vs. Deary High School, 126 Idaho 550, 552, 887 P.2d 1057, 1059 (1994). The Idaho Supreme Court has 
defined misconduct as a willful, intentional disregard of the employer's interest; a deliberate violation of 
the employer's rules; or a disregard of standards of behavior which the employer has a right to expect of 
his employees. John vs. S.H. Kress and Company, 78 Idaho 544,307 P.2d 217 (1957). 
The Employment Security Act was enacted to alleviate the hardships of involuntary unemployment and will 
be construed liberally to effectuate that purpose... It is clearly the intent of the legislation that benefits be 
granted or denied based upon matters of substance rather than mere form, and the act will be construed to 
effectuate that intent. Davenport vs. Dwartment of Employment, 103 Idaho 492, 650 P.2d 634 (1982). 
If a party has the burden of proof by a preponderance of the evidence and the evidence presented weighs 
evenly on both sides, the finder of fact must resolve the question against the party having the burden of 
proof. Atlantic and Pacific Insurance Company vs. Barnes, 666 P.2d 163 (1983). 
Mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, 
inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are 
not to be deemed ''misconduct" within the meaning of the statute. Carter vs. Employment Security 
Commission, 364 Mich. 538, 111 N.W.2d 817 (1961). 
Whether an employee should have been warned, suspended or discharged for an offense is irrelevant for 
unemployment insurance purposes. The discipline appropriate in a particular case is wholly within the 
employer's discretion. The only issues to be decided are whether there was a discharge, and if so, whether 
the discharge was for misconduct within the meaning of the unemployment insurance law. Alder vs. 
Mountain States Telwhone and Telegraph Co., 92 Idaho 506,446 P.2d 628 (1968). 
While an employer may make almost .@Y kind of rule for the conduct of his employees and under some 
circumstances may be able to discharge an employee for violation of .fil!Y rule, such does not, per se, amount 
to 'misconduct' constituting a bar to unemployment compensation benefits. Wroble vs. Bonners Ferry 
Ranger Station, 97, Idaho 900, 556 P.2d 859 (1976). 
An employer may discharge an employee for any reason. However, only a discharge that is found to 
constitute misconduct for unemployment insurance purposes makes an employee ineligible for benefits. 
A claimant's absence due to his or her medical concerns does not constitute misconduct in connection 
with his employment. Mata vs. Broadmore Homes, 95 Idaho 873,875,522 P.2d 586, 588 (1974). 
CONCLUSIONS 
An employer may discharge an employee for any reason. However, for unemployment insurance purposes 
a claimant is found ineligible for benefits if it is determined that s/he was discharged for misconduct in 
connection with the employment by the preponderance of evidence. A "preponderance of the evidence" is 
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evidence that, when weighed with that opposed to it, has more convincing force, and from which results a 
greater probability of truth. Misconduct is defined as a willful disregard of the employer's interests, rules 
and procedures, and engaging in behavior that falls below the standard the employer has a right to expect or 
negligence in such a degree as to manifest culpability, wrongful intent, or evil design. Therefore, the 
record, either through sworn first-hand testimony or authenticated documentation, must show that what 
occurred rises to the level of misconduct, or that the claimant was aware that its behavior, performance, or 
some other issue was a concern and yet the claimant continued to perform in a manner inconsistent with 
proper procedures, counselings, and warnings. 
The claimant argues that she was discharged. The employer argues that the claimant voluntarily quit her 
job. During its initial adjudication, the Department ruled this separation as a misconduct related 
discharge. When a separation is in question as to who initiated the separation, it is the claimant who has 
the initial burden to show that s/he was discharged. As cited above, "Only if the claimant proves 
discharge does the employer have the burden of proving misconduct." If the claimant is unable to prove 
discharge, the separation must be viewed as a quit. The claimant had been absent from work for many 
consecutive days due to pregnancy related sickness. What ultimately brought about the claimant's 
separation was the claimant being a no call/no show for work on June 4, 2017. The claimant thought she 
had texted the employer that she would be absent that day, but for whatever reason, the text was not 
transmitted. The claimant had no intent to quit her job and she contacted the employer to further discuss 
the terms of a leave of absences. However, the employer considered the claimant's actions as a voluntary 
quit and the claimant was not allowed to return to work. The record supports a conclusion that the 
employer was the moving party in the separation when it would not allow the claimant to return to work; 
this separation is appropriately designated a discharged. 
There are two parts to examine in regards to the claimant's discharge for attendance related issues; 
excessive absences, and a no call/no show. 
On the first part, the claimant missed a considerable amount of work mostly due to pregnancy related 
illnesses; this is true for what occurred on and around the final incident. The employer argues that the 
claimant's absences were excessive and that she was in violation of the employer's attendance policy. 
The claimant was not warned, either verbally or in writing, at any time during her employment about any 
attendance concerns, nor was the claimant warned about the manner in which she reported her absences. 
In fact, the record supports a conclusion that the claimant was unaware that the employer had any 
concerns with her missing work or that the employer was somehow unwilling to further work with the 
claimant in regards to her absences. Therefore, the claimant's conduct'in missing work and the manner in 
which she reported her absences has not been shown to violate the employer's policy or expectation. 
Without argument, the claimant's absence from work was a hardship on the employer. However, and 
setting aside the above argument of the employer condoning the claimant's absences, the law is clear that 
absence from work due to a medical condition" ... does not constitute misconduct in connection with his 
employment." 
In examining the second part of the reason for the claimant's discharged, what is concerning is the 
claimant's no call/no show or failure to contact the employer to report her absence on June 4, 2017. 
Employers typically have a right to expect employees to show on time and work their scheduled shifts or 
contact the employer if unable to do so; this expectation is commonly understood as it flows naturally from 
the employment relationship. However, as stated above; "Though circumstances may vary these duties, 
good faith on the part of the employee must always appear." The claimant missed many consecutive days of 
work due to pregnancy issues and she reported her absence from work with the exception of one occasion. 
The employer's policy, as contained in the record, is silent as to the consequences of being a no call/no 
show to work; the policy does not state that this is a terminable offense. Further, the employer and the 
claimant were in the process of negotiating a leave of absence. The claimant's failure to contact the 
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employer on this instance has not been shown to more than an isolated incident. As stated above; 
" ... inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion 
are not to, be deemed "misconduct'' within the meaning of the statute." While the employer may have felt 
that it was in its best interest to discharge the claimant, overall, the employer has not established 
misconduct. 
The Appeals Examiner concludes that the claimant was not discharged for employment-related misconduct. 
Therefore, the claimant is eligible for unemployment insurance benefits and the employer's experience 
rated account is held chargeable on the claim. 
~~ 
Date of Mailing August 10, 2017 Last Day To Appeal August 24, 2017 
APPEAL RIGHTS 
You have FOURTEEN D.1) DAYS FROM THE DATE OF MAILING to file a written appeal with the Idaho 
Industrial Commission. The appeal must be mailed to: 
Or delivered in person to: 
Or transmitted by facsimile to: 
Idaho Industrial Commission 
Judicial Division, IDOL Appeals 
P.O. Box 83720 
Boise, Idaho 83720-0041 
Idaho Industrial Commission 
700 S Clearwater Lane 
Boise, ID 83712 
(208) 332-7558. 
If the appeal is mailed, it must be postmarked no later than the last day to appeal. An appeal filed by 
facsimile transmission must be received by the Commission by 5:00 p.m., Mountain Time, on the last day to 
appeal. A facsimile transmission received after 5:00 p.m. will be deemed received by the Commission on the 
next business day. A late~ will be dismissed. Appeals filed by any means with the Appeals Bureau or 
a Department of Labor local office will not be accepted by the Commission. TO EMPLOYERS WHO ARE 
INCORPORATED: If you file an appeal with the Idaho Industrial Commission, the appeal must be sign,ed 
by a corporate officer or legal counsel licensed to practice in the State of Idaho and the signature must 
include the individual's title. The Commission will not consider appeals submitted by employer 
representatives who are not attorneys. If you request a hearing before the Commission or permission to file a 
legal brief, you must make these requests through legal counsel licensed to practice in the State of Idaho. 
Questions should be directed to the Idaho Industrial Commission, Unemployment Appeals, (208) 334-6024. 
If no appeal is filed, this decision will become final and cannot be changed. TO CLAIMANT: If this 
decision is changed, any benefits paid will be subject to repayment. If an appeal is filed, you should continue 
to report on your claim as long as you are unemployed. 
DERECHOS DE APELACI6N 
Usted tiene CATORCE (11} DIAS DESDE LA FECHA DE ENVIO para archivar una apelaci6n escrita con 
la Comisi6n Industrial de Idaho. La apelaci6n debe ser enviada a: 
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0 ser entregada en persona a: 
0 puede enviarla por fax al: 
Idaho Industrial Commission 
Judicial Division, IDOL Appeals 
P.O. Box 83720 
Boise, Idaho 83720-0041 
Idaho Industrial Commission 
700 S Clearwater Lane 
Boise, ID 83712 
(208) 332-7558. 
Si la apelaci6n es enviada por correo, la fecha en el sello del correo debe ser no mas tarde de la fecha del 
ultimo dia en que puede apelar. Una apelaci6n tardada sera descartada. Apelaciones archivadas con la 
Agencia de Apelaciones o con la Oficina de Empleo no seran aceptadas por la Comisi6n. Una apelaci6n 
archivada por medio de fax debe ser recibida por la comisi6n no mas tarde de las 5 :00 P .M. Hora Standard de 
la Montana, del ultimo dia en que puede apelar. Una transmisi6n de fax recibida despues de las 5:00 P.M. se 
considerani recibida por la comisi6n, hasta el pr6ximo dia habil. EMPLEADORES QUE SON 
INCORPORADOS: Si una apelaci6n es archivada en la Comisi6n Industrial de Idaho, la apelaci6n tiene 
que ser firmada por un oficial o representante designado ~ la firma debe incluir el titulo de! individuo. Si 
solicita una audiencia ante la Comisi6n Industrial, o permiso para archivar un escrito legal, esta solicitud se 
debera de hacer por media de un abogado con licencia para practicar en el estado de Idaho. Preguntas 
deben ser dirigidas a la Comisi6n Industrial de Idaho, Unemployment Appeals, (208) 334-6024. 
Si ninguna apelaci6n se archiva, esta decision sera la final y no podra cambiarse. AL RECLAMANTE: 
Siesta decision se cambia, todos los beneficios pagados estaran sujetos a reembolso. Si una apelaci6n se 
archiva, usted deberia de continuar reportando en su reclamo mientras este desempleado. 
DECISION OF APPEALS EXAMINER - 7 of 8 
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APPEALS BUREAU 
IDAHO DEPARTMENT OF LABOR 
317 WEST MAIN STREET/ BOISE, IDAHO 83735-0720 
(208) 332-3572 / (800) 621-4938 
FAX: (208) 334-6440 
CERTIFICATE OF SERVICE 
I hereby certify that on August 9, 2017 . a true and correct copy of Decision of Appeals 
Examiner was served by regular United States mail upon each of the following: 
MEGAN D KELLER 
2801 N 26TH ST 
BOISE ID 83702 
NICHOLAS T O'BRY ANT 
ASPEN LEGAL SOLUTIONS PLLC 
PO BOX 1060 
MERIDIAN ID 83680 
AMERITEL INNS INC 
DBA HAMPTON INN AND SUITES 
10200 W EMERALD ST 
BOISE ID 83704-8900 
AMERITEL INNS INC 
DBA HAMPTON INN AND SUITES 
7499 W OVERLAND RD 
BOISE ID 83709 
DECISION OF APPEALS EXAMINER - 8 of 8 
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EBERLE, BERLIN, KADING, TURNBOW & MCKLVEEN, CHTD. 






P.O. Box 1368 
Boise, ID 83701-1368 
Telephone No. (208) 344-8535 
Ji'acsiluile No. (208) 344-8542 
FAX COVER SHEET 
August 17, 2017 
Idaho Industrial Commission Fax No. (208) 332-7558 
Corey J. Rippee 
Keller v. AmeriteJ Inns, Inc. dba Hampton Inn and Suites 
Docket No. 4 21009444-201 7 
Attached please find the Employer's Notice of Appeal of Decision of 
Appeals Examinel', Thank you. 
PAGES INCLUDING COVER SHEET: 3 
File No. 1037-5 
Information contained in this facsimile trnnsmission and in any attachments herato may contain infonnation that is 
confidential, protected by the attorney/client privilege and/or attorney work product doctrine. This transmission is intended 
only for the use of the individual or entity named above. Inadvertent disclosure of the contents of 1he contents of this 
transmission or i1s attachments to unintended reclpients is not intended to ,md does not constitute a waiver of the 
Altorney/client privilege and/or attorney work product doctrine. 
If you have received this transmission in error, immediately 11otify the sender of the erroneous receipt and destroy 
this trans111ission and any attachments of the same. lfthe reader of this message is not the intended recipient, you nre hereby 
notified that any dissemination, distribution or copying of this communication is strictly prohibited. Any pnrty privy to or any 
way using or disclosing protected health information in conjunction with this trans1nlssion shnll comply with federal and state 
laws including HIPAA regulations, with regard to the confidentiallty, handling, and use of such protected health information 
* * * * * * 
If transmission is not properly received, please call Jamie dit-ectly at (208) 947-3231. 
FILED 
AUG 1 7 2017 
INDUSTRIAL COMMISSfON 
08/17/2017 THU 15:08 [TX/RX NO 8383] 
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Corey J. Rippee, ISB No. 6803 
EBERLE, BERLIN, KADING, TURNBOW 
& McKLVEEN, CHARTERED 
1111 West Jefferson Street, Suite 530 
Post Office Box 1368 
Boise, Idaho 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Employer 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 




AMER.ITEL INNS INC. 
d/b/a HAMPTON INN AND SUITES 
Employed Appel !ant, 
and 
IDAHO DEPARTMENT OF LABOR. 
Docket No. 421009444-201 7 
NOTICE 011' APPEAL OF DECISION 
OF APPEALS EXAMINER 
FILED 
AUG 1 7 2017 
INDUSTRIAL COMMISSfON 
PLEASE TAKE NOTICE that the above-named Employer (''Appellant"), by and through its 
attorneys ofrecord Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and pursuant to Idaho 
Code§ 72-1368(7) and Rules of Appellate Practice and Procedure ("R.A.P.P.") 3, hereby appeals to 
the Idaho Industrial Commission from the Decision of Appeals Examiner, Idaho Department of 
Labor Appeals Bureau, which decision was rendered and served on August 9, 2017, Judge Little) 
Appeals Examiner, presiding. 
NOTICE OF APPEAL OF DECISION OF APPEALS EXAMINER-PAGE. 1 
1037-1 / 00653605.000 
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08/17/2017 THU 15= 01 FAX 208 3~4 8542 Eberle Berlin ~003/003 
By this Notice, Appellant requests a review of the Decision of Appeals Examiner and asserts 
said decision erroneously concluded that, ~mong other things, the Employee "was not discharged for 
employment-related misconduct" and that the Employee is "eligible for unemployment insurance 
benefits," Specifically, the Appeals Examiner's decision is in contravention of well-established 
Idaho law. 
Pursuant to R.A.P.P, 3(F), Appellant hereby requests a copy of the record in this malter. 
Pursuant to R.A.P.P. 5, Appellants request permission to submit argument by written briefs. 
DATED this~ day of August, 2017. 
EBERLE, BERLIN, KADING, TURNBOW & 
McKLVEEN, CHARTERED 
CoreY.~~~e. of the Firm 
Attorneys for J\.ppellant 
NOTICE OF APPEAL OF DECISION OF APPEALS EXAMINER - Pi\GE 2 
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AMERITEL INNS, INC. D/B/A HAMPTON 
INN AND SUITES, 
Employer, 
and 
IDAHO DEPARTMENT OF LABOR. 
IDOL # 421009444-2017 
NOTICE OF FILING 
OF APPEAL 
FILED 
AUG 2 1 2017 
INDUSTRIAL COMMISSION 
PLEASE TAKE NOTICE: The Industrial Commission has received an appeal from a 
decision of an Appeals Examiner of the Idaho Department of Labor. A copy of the appeal is 
enclosed, along with a copy of the Commission's Rules of Appellate Practice and Procedure. 
PLEASE READ ALL THE RULES CAREFULLY 
The Industrial Commission promptly processes all unemployment appeals in the order 
received. In the meantime, you may want to visit our web site for more information: 
www.iic.idaho.gov. 
The Commission will make its decision in this appeal based on the record of the 
proceedings before the Appeals Examiner of the Idaho Department of Labor. 
INDUSTRIAL COMMISSION 
UNEMPLOYMENT APPEALS DIVISION 
POST OFFICE BOX 83720 
BOISE IDAHO 83720-0041 
(208) 334-6024 
Calls Received by the Industrial Commission May Be Recorded 
NOTICE OF FILING OF APPEAL - 1 
12 
CERTIFICATE OF SERVICE 
·r . 
I hereby certify that on the .2 /6 day of August, 2017 a true and correct copy of the 
Notice of Filing of Appeal and compact disc of the Hearing were served by regular United 
States mail upon the following: 
APPEAL: 
DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
STATE HOUSE MAIL 
317 W MAIN STREET 
BOISE ID 83735 
APPEAL AND DISC: 
MEGAN D KELLER 
2801 N 26TH ST 
BOISE ID 83702 
AMERITEL INNS INC DBA 
HAMPTON INN AND SUITES 
C/O COREY J RIPPEE 
EBERLE BERLIN KADING TURNBOW 
& MCKLVEEN CHTD 
PO BOX 1368 
BOISE ID 83701 
kc 
NOTICE OF FILING OF APPEAL - 2 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
MEGAN D. KELLER, 
Claimant, 
v. 
AMERJTEL INNS, INC. D/B/ A 
HAMPTON INN AND SUITES, 
Employer, 
and 
IDAHO DEPARTMENT OF LABOR. 




AUG 2 3 2017 
INDUSTRIAL COMMISSION 
Employer, Ameritel Inns, Inc., d/b/a Hampton Inn and Suites, through counsel, appeals a 
Decision issued by an Idaho Department of Labor ("IDOL") Appeals Examiner finding 
Claimant, Megan D. Keller, eligible for unemployment insurance benefits. Employer requests 
the opportunity to submit written argument through briefing. (Notice of Appeal of Decision of 
Appeals Examiner, filed August 17, 2017.) As provided for under Rule 5(A) of the Rules of 
Appellate Practice and Procedure under the Idaho Employment Security Law ("RAPP"), 
effective as amended September 4, 2013, the Commission grants Employer's request. 
All briefs must comply with the RAPP and be based upon the evidence as established in 
the evidentiary record. Any inclusion of, or comment on, evidence not contained in the record as 
admitted by the Appeals Examiner will not be considered by the Commission. 
ORDER ESTABLISHING BRIEFING SCHEDULE 
The Commission sets forth the following briefing schedule: 
Employer's brief will be due ten (10) days from the date of this Order. 
ORDER ESTABLISIDNG BRIEFING SCHEDULE - 1 
14 
Claimant and IDOL may reply within seven (7) days of the receipt of Employer's brief, if 
they should so choose. 
DA TED this ~ay of A<ju.t? f: 2017. 
INDUSTRIAL COMMISSION 
Dana M. Ryden, Referee 
ATTEST: 
A sistant Commission Secret~ry 
. - ~ ., -, "~' 
CERTIFICATE OF SERVICE 
I hereby certify that on the;} J irr/ day of ¾ 4. 6 f- , 2017, a true and correct copy 
of Order Establishing Briefing Schedule was serv~ by regular United States mail upon each 
of the following: 
MEGAN D KELLER 
2801 N 26TH ST 
BOISE ID 83702 
AMERITEL INNS INC DBA 
HAMPTON INN AND SUITES 
C/O COREY J RIPPEE 
EBERLE BERLIN KADING TURNBOW 
& MCKLVEEN CHTD 
PO BOX 1368 
BOISE ID 83701 
DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
STATE HOUSE MAIL 
317 W MAIN STREET 
BOISE ID 83735 
kc 
ORDER ESTABLISHING BRIEFING SCHEDULE - 2 
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
DOUG WERTH - ISB# 3660 
Deputy Attorney General 
Idaho Department of Labor 
317 W. Main Street 
Boise, Idaho 83735 
Telephone: (208) 332-3570 
doug. werth@labor .idaho. gov 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
MEGAN D. KELLER, 
IDOL NO. 421009444-2017 
Claimant, 
vs. NOTICE OF APPEARANCE 




IDAHO DEPARTMENT OF LABOR. 
TO THE ABOVE-NAMED PARTIES: 
Please be advised that Doug Werth, Deputy Attorney General with the Idaho 
Attorney General's Office, hereby appears as attorney of record for the Idaho 
Department of Labor ("IDOL") in the above-entitled proceeding. By statute, IDOL is 
a party to all unemployment insurance appeals in Idaho. 
NOTICE OF APPEARANCE - 1 
16 
DATED this ?- '1 day of August, 2017. 
STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 
---By _/1/l~ 
DOUG WERTH 
Deputy Attorney General 
CERTIFICATE OF MAILING 
I~ 
I HEREBY CERTIFY that on this ]/J day of August, 2017, I served a true 
and correct copy of the foregoing NOTICE OF APPEARANCE upon each of the 
following by depositing said copy in the United States mail, first class postage 
prepaid, addressed to: 
MEGAN D. KELLER 
2801 N. 26TH ST. 
BOISE, ID 83702 
AMERITELL INNS INC. D/B/A 
HAMPTON INN AND SUITES 
C/O COREY J. RIPPEE EBERLE 
BERLIN KADING TURNBOW 
& MCKLVEEN CHTD 
PO BOX 1368, 
BOISE, ID 83701 
NOTICE OF APPEARANCE - 2 
Legal Secretary 
17 
08/25/2017 02:53PM 20842871 HEAL TH SER1J ICES PAGE 01/02 
Nicholas T. 0,Bryant, JSB # 10090 
Aspen Legal Solutions, PLLC 
P.O. Box 1060 
Meridian, Idaho 83680 
(208) 340-8180 
Aspenlawid@gmail.coni 
Attorney for Claimant 
BEFORE THE IDAHO INDUSTRIAL COMMISSION 




AMERITELL INNS, INC., DIBI Al 
HAMPTON INN AND SUITES, 
Employer, 
and 
IDAHO DEPARTMENT OF LABOR 
ClaimantID: 11535117 
IDOL# 421009444-2017 
NOTICE OF APPEARANCE AND 
REQUESTED EXTENSIONS OF TlME 
FILED 
AUG 2 5 2017 
INDUSTRIAL COMMIS~ 
NOTICE OF APPEARANCE 
Be advised that the above-named Claimant has retained this firm, Aspen L
egal Solutions, 
PLLC, attorney Nicholas T. O'Bryant, as her attorney of record in the above-ca
ption matter. 
Please direct all future communications to this office. 
The undersigned must note that, on August 25, 2017, Claimant underwent
 an emergency 
C-Section due to complications with her pregnancy; these complications im
pacted her child and, 
to date, Claimant remains in the hospital, heavily medicated, and her child remain
s in the Neo-
Natal Intensive Care Unit ('WCU"). Understandably, she is unavailabl
e both physically and 
mentally to participate or otherwise roake informed decisions regarding this
 appeal. 
NOTICE OF APPEARANCE 
1 
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08/25/2017 02:53PM 20842871 HEALTH SERVICE- PAGE 02/02 
Given the severity and gravity of this present situation, the undersigned 
requests that the 
Commission "stay'' these matters or otherwise permit Cla:imaut an ex
tension of time on all 
matters related to briefmg, requesting hearings, and those matters 
on appeal before the 
Commission. Such authority exists under R.A.P.P. 5(B) and (C) and this
 situation is well-within 
the common understanding of "good-cause" invoking the Commission's
 discretionary authority 
to alter or adjust time-lines for these matters. 
-j;!J,. 11 
Respectfully submitted thi~ day of Hv5v sA- , 2017. 
ASPEN LEGAL SOLUTIONS, PLLC 
By: /s/ Nicholas T. O'Bryant 
Attorney for Claimant 
CERTIFICATE OF SERVICE 
I hereby certify that on this 251b day of August 2017, I caused to be served
 a true and 


















NOTICE OF APPEARANCE 
AMERlTELL INNS, INC., 
DBA HAMPTON INN AND SUITES 
C/O COREY J. RIPPEE 
EBERLE BERLIN KADING TURNBOW 
& MCKLVEEN CHTD 
crippee@eberle.com 
DEPUTY ATTORNEY GENERAL, 
IDAHO DEPARTMENT OF LABOR 
STATE HOUSE MAIL 
317 W. MAIN STREET 
BOISE ID, 83702 
MEGAN D. KELLER, 
md.keller@hotmail.com 
/s/ Nicholas T. O'Bryant 
Attorney for Claimant 
2 
08/25/2017 FRI 14:57 [TX/RX NO 8413] 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
MEGAN D. KELLER, 
Claimant, 
v. 
AMERITEL INNS, INC. D/B/A 
HAMPTON INN AND SUITES, 
Employer, 
and 
IDAHO DEPARTMENT OF LABOR. 
IDOL # 421009444-2017 
ORDER GRANTING 
CLAIMANT ADDITIONAL 
TIME TO FILE BRIEF 
FILED 
AUG 2 8 2017 
INDUSTRIAL COMMISSION 
Employer, Ameritel Inns, Inc., d/b/a Hampton Inn and Suites, through counsel, appealed 
to the Industrial Commission a Decision issued by the Idaho Department of Labor ruling 
Claimant, Megan D. Keller, eligible for unemployment benefits. Counsel for Employer sought an 
opportunity to file a brief and the Commission granted that request in an Order issued on 
August 23, 2017. Citing Claimant's recent hospitalization, Claimant's counsel seeks a stay in the 
proceedings or in the alternative, "an extension of time on all matters related to briefing, 
requesting hearings, and those matters on appeal before the Commission". (Notice of 
Appearance and Requested Extensions of Time, filed August 25, 2017.) Claimant's request for a 
stay is DENIED. Claimant's request for an extension of time in which to file a responsive brief is 
GRANTED. Claimant's responsive brief will be due no later than the close of business on 
Friday, September 22, 2017. 
No additional extensions will be considered. All briefs must comply with the Rules of 
Appellate Practice and Procedure under the Idaho Employment Security Law ("RAPP"), 
effective as amended September 4, 2013, and be based upon the evidence as established in the 
ORDER GRANTING CLAIMANT ADDITIONAL TIME TO FILE BRIEF- 1 
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evidentiary record. Any inclusion of, or comment on, evidence not contained in the record will 
not be considered by the Commission. 
DATED this ,.,!{ JfA day of /J?5f, 2017. 
INDUSTRIAL COMMISSION 
/" 
Dana M. Ryden, Referee 
ATTEST: 
ssistant Comrriiision Secretary 
CERTIFICATE OF SERVICE 
I hereby certify that on the .2~ day of _L.__-'-""""''--UL<.-!....LL.--' 2017, a true and correct copy 
of Order Granting Claimant Additional Time to ile Brief was served by regular U.S. mail 
upon each of the following: 
MEGAN D KELLER 
C/O NICHOLAS T O'BRY ANT 
ASPEN LEGAL SOLUTIONS PLLC 
PO BOX 1060 
MERIDIAN ID 83680 
AMERITEL INNS INC DBA 
HAMPTON INN AND SUITES 
C/O COREY J RIPPEE 
EBERLE BERLIN KADING TURNBOW 
& MCKLVEEN CHTD 
PO BOX 1368 
BOISE ID 83701 
DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
STATE HOUSE MAIL 
317 WMAIN STREET 
BOISE ID 83735 
kc 
FAX: (208) 344-8542 
ORDER GRANTING CLAIMANT ADDmONAL TIME TO FILE BRIEF- 2 
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Corey J. Rippee, ISB No. 6803 
EBERLE, BERLIN, KADING, TURNBOW 
& McKL VEEN, CHARTERED 
1111 West Jefferson Street, Suite 530 
Post Office Box 1368 
Boise, Idaho 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Employer/Appellant 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
MEGAN D. KELLER, 
Claimant/Respondent, 
vs. 
AMERITEL INNS, INC. 
d/b/a HAMPTON INN AND SUITES 
Employer/ Appellant, 
and 
IDAHO DEPARTMENT OF LABOR. 
Docket No. 421009444-2017 
EMPLOYER/APPELLANT AMERITEL 
INNS, INC.'S APPEAL BRIEF 
COMES NOW the above-named Employer/Appellant, AMERITEL INNS, INC., by and 
through its attorneys of record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, Boise, 
Idaho, and hereby submits its Appeal Brief in the above-entitled action. 
I. OVERVIEW AND PROCEDURAL BACKGROUND 
Claimant/Respondent Megan D. Keller (hereinafter "Keller") worked as a housekeeper for 
the Employer/ Appellant AmeriTel Inns, Inc. d/b/a Hampton Inn and Suites (hereinafter "AmeriTel") 
located at 7499 W. Overland Road, Boise, Idaho, from April 9, 2016 to June 4, 2017. (Letter from 
Corey J. Rippee to Idaho Human Rights Commission dated July 20, 2017, introduced into evidence 
EMPLOYER/APPELLANT AMERITEL INNS, INC.'S APPEAL BRIEF-PAGE 1 
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before the Appeals Examiner by Claimant and identified as Exhibits C 1-41 (hereinafter, "Exhibit 
C"), pp. 23, 27.) On June 4, 2017, Keller voluntarily quit her employmentwithAmeriTel when she 
missed a scheduled work shift without notification. Id. p. 27. 
Keller admits that she did not inform anyone from AmeriTel that she would be absent from 
work on June 4, 2017. (Decision of Appeal Examiner (hereinafter, "Decision"), p. 2.) Despite this 
admission, Keller argues that she did not voluntarily quit and was instead discharged by AmeriTel. 
Keller subsequently filed a claim for unemployment compensation, which was denied on 
July 5, 2017, due to a finding that Keller "was discharged for misconduct connected with 
employment." Id., p. 2. Keller then appealed the denial of benefits. Id., p. 1. The Appeals 
Examiner, Judge Little, characterized the issues as follows: 
Decision, p. 1. 
(1) whether [Keller] quit voluntarily and, if so, whether with good 
cause connected with the employment- OR- was discharged and, if 
so, whether for misconduct in connection with the employment, 
according to§ 72-1366(5) of the Idaho Employment Security Law; 
and (2) whether the [AmeriTel's] account is properly chargeable for 
experience rating purposes for benefits paid to [Keller], in accordance 
with§ 72-1351(2)(a) of the Idaho Employment Security Law. 
The Decision dated August 10, 2017, found that Keller was entitled to benefits because she 
was discharged but not for misconduct. Id. 
AmeriTel submits that the Decision erred by finding that Keller was discharged. AmeriTel 
also submits that even if Keller was discharged, such discharge was for misconduct. 
II. FACTUAL BACKGROUND 
The relevant facts of this case are straightforward and not in dispute. However, there are 
several factual inaccuracies in the Decision that must be addressed. 
EMPLOYER/APPELLANT AMERITEL INNS, INC.'S APPEAL BRIEF-PAGE 2 
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A. Undisputed Relevant Facts. 
As noted above, Keller began her employment with AmeriTel on April 9, 2016, at which time 
she was given an Employee Manual setting forth AmeriTel's policies and procedures. Exhibit C, pp. 
14-23. Keller initialed each page of the Employee Manual and signed the last page acknowledging 
that she discussed the manual with her supervisor, understood the policies and procedures contained 
therein, and agreed to comply with each policy to the best of her ability. Id., p. 23. Of particular 
note, Keller initialed the portion of the Employee Manual entitled "Procedure for Absences, 
Tardiness, Sick Leave or Leave of Absences," which provides in relevant part: 
Whenever an employee intends to be absent from work ... , or is 
going to be late, he or she must provide notice to the property 
manager. Employees are expected to contact their property manager 
or other designated point-of-contact as soon as possible so that a 
replacement may be brought in for your shift. Failure to follow this 
protocol will result in disciplinary action up to and including 
termination. 
Id., p. 14 (emphasis added). 
In addition to the Employee Manual, Keller also received a bi-weekly schedule that stated 
"Any employee calling in sick after two times in the same month may be placed on a 3 month 
probationary period and will be required to provide a doctors (sic) note during the probationary 
period. All employees are required to speak with a manager when calling in." Id., p. 32 
( emphasis added). 
From the date her employment began to June 3, 2017, Keller called in sick or notified her 
supervisor that she would be in to work late numerous times. Exhibit C., pp. 25-27. AmeriTel 
created a "Summary of Schedule Accommodations and Events" (the "Summary") setting forth each 
of Keller's various tardy arrivals and absences from April 9, 2016 to June 4, 2017. Id. The 
Summary shows that Keller was tardy, left early or was absent from work twenty-nine (29) times 
EMPLOYER/ APPELLANT AMERITEL INNS, INC. 'S APPEAL BRIEF - PAGE 3 
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from January 1, 2017 to June 4, 2017. Of these 29 occasions, however, Keller only failed to notify 
AmeriTel that she would be absent from work on a single occasion: June 4, 2017. On that date, 
Keller admits that she failed to call, text message or otherwise contact anyone from AmeriTel to 
inform them that she would be absent. (Recorded Hearing Testimony (hereinafter "Hearing 
Testimony"), hour/minute 1 :45-1 :46.) Keller's failure to notify AmeriTel of her absence on June 4, 
2017, was a clear and direct violation of AmeriTel's procedures and policies and constituted a 
voluntary quit under well-established law. 
B. Factual Inaccuracies in Decision. 
The Decision indicates that Keller was considered to have "voluntarily quit her job since she 
did not work on June 3, 2017, and also due to being a no call/no show on June 4, 2017." Decision, 
p. 2 ( emphasis added). The highlighted part of this statement is incorrect. Keller notified AmeriTel 
that she would be absent on June 3, 2017. Exhibit C, p. 27. AmeriTel did not consider Keller to 
have voluntarily quit her job on June 3, 2017. To the contrary, AmeriTel has steadfastly maintained 
that Keller was considered to have voluntarily quit when she failed to notify anyone from AmeriTel 
that she would be absent on June 4, 2017. Exhibit C, p. 7 ("Mr. Black, with the advice and consent 
of Mr. Gary Horton ( the General Manager), determined that as of June 4, 2017, the Complainant had 
voluntarily quit her job.").1 
The Decision also states that AmeriTel's "policy, as contained in the record, is silent as to the 
consequence of being a no call/no show to work; the policy does not state that this is a terminable 
offense." Decision, p. 5. This statement is directly refuted by the record. The Employee Manual 
1 To the extent that Keller argues that Mr. Black, via text message, told her that she was considered to have voluntarily 
quit on June 3, 2017, such argument is without merit. Mr. Black did send Keller a text message on June 5, 2017 stating, 
"Megan you didn't show up for either of your shifts Saturday or Sunday which is considered a voluntary quit. If you 
have any questions contact gary." Exhibit C., p. 3 9. Mr. Gary Horton testifies that he made the decision to treat Keller's 
EMPLOYER/APPELLANT AMERITEL INNS, INC.'S APPEAL BRIEF- PAGE 4 
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provides that employees "must provide notice" when they "intend[] to be absent from work." 
Exhibit C, p. 14. The manual further provides that failure to provide such notice "will result in 
disciplinary action up to and including termination." Id. It is clear that failure to provide notice of 
an absence from work could and did lead to termination of employment. 
III. ISSUES ON APPEAL 
1. Did Keller voluntarily quit when she was absent from work on June 4, 2017 without 
notification to AmeriTel? 
2. Assuming Keller proved she was discharged, was Keller's discharge for misconduct? 
IV. STANDARD OF REVIEW 
The Idaho Supreme Court has held that the standard of review by the Industrial Commission 
of an Appeals Examiner's decision is de nova review. 
The burden is on Keller to prove her eligibility for benefits. Parker v. St. Maries Plywood, 
101 Idaho 415,417,614 P.2d 955,957 (1980). 
V. LEGAL ARGUMENT 
Idaho Code§ 72-1366(5) provides that a claimant is rendered ineligible for unemployment 
benefits if she voluntarily leaves her employment without good cause or is discharged for 
misconduct. AmeriTel submits that Keller voluntarily left her employment on June 4, 2017, when 
she was absent from work without notification. However, even if Keller did not voluntarily quit, it is 
without doubt that Keller was discharged for misconduct. 
unnotified absence on June 4, 2017 as a voluntary quit: "she [Keller] didn't call in to Cody on the 4
th ..•• we understood 
it as her having voluntarily abandoning her employment." Hearirg Testimony, 0:35 to 0:37. 
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A. Keller Voluntarily Quit Her Employment. 
Keller bears the burden of demonstrating that she was discharged. Johnson v. Idaho Cent. 
Credit Union, 127 Idaho 867, 869, 908 P.2d 560, 562 (1995). Said another way, Keller must 
establish by a preponderance of the evidence that she did not voluntarily quit her employment. 
The general rule regarding whether an employee who temporarily leaves his or her 
employment has quit is long-standing in Idaho: 
Where an employee temporarily leaves his employment, and 
assuming that his absence is for good cause, it is his duty to advise 
his employer of the reason, seek a leave of absence, and keep the 
employer informed of his intentions and prospects of his 
returning. Though circumstances may vary these duties, good faith 
on the part of the employee must always appear. It is the duty of the 
employee to have regard for the interests of his employer and for 
his own job security, and to act as a reasonably prudent person 
would in keeping contact with his employer and in securing the 
permanence of his employment. If he fails to do so, and leaves 
without attempting to secure temporary leave, or fails to take 
reasonable measures to keep his employer informed, and to 
secure agreement to his absence, he will be held to have quit 
voluntarily without good cause. 
Doran v. Employment Sec. Agency, 75 Idaho 94, 97,267 P.2d 628, 630 (1954) (emphasis added). 
Applying the facts of this case to the above law leads inextricably to a singular conclusion: Keller 
quit her employment with AmeriTel. 
Keller was routinely tardy and absent. However, as noted by the Appeals Examiner, Keller 
"reported her absence from work with the exception of one occasion." Decision, p. 5. That occasion 
was of course June 4, 2017. 
The Appeals Examiner found that since Keller had been absent "many consecutive days" and 
"had no intention to quit her job" that the "record supports a conclusion" that AmeriTel discharged 
Keller. Decision, p. 5. With all due respect, the Appeal Examiner's finding ignores the law set forth 
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in Doran. This is evidenced by the fact that the Appeals Examiner failed to discuss or analyze that 
on those "many consecutive days" (other than June 4), Keller always notified AmeriTel that she 
would be absent. Indeed, the only time Keller failed to report her absence from work was on June 4, 
2017. June 4 is the only date that matters, and Keller's failure to keep AmeriTel informed of her 
whereabouts is classified as a voluntary quit. 
Anticipating that Keller will argue she was excused from notifying AmeriTel because she 
acted "reasonably" under the circumstances, such argument is without merit. 
The Idaho Supreme Court has made clear that there is no bright line rule that an employee 
who temporarily leaves employment without notifying her employer is always deemed to have quit. 
Clay v. BMC W Truss Plant, 127 Idaho 501, 503, 903 P.2d 90, 92 (1995). The standard is that 
'"good faith on the part of the employee must always appear,' and the employee must 'act as a 
reasonably prudent person in keeping contact with her employer and in securing the permanence of 
his employment."' Id. at 504,903 P.2d at 93. In Clay, the Supreme Court found that, even though 
the employee waited several days to notify his employer of his absence, good faith on the part of the 
employee existed because the employee was hospitalized, classified as a suicide risk, and his access 
to his phone was restricted by a doctor due to the employee's emotional problems. Id. 
Here, Keller did not act in good faith, nor did Keller act as a reasonably prudent person. 
Keller does not offer any excuse as to why she did not notify AmeriTel of her absence. Keller 
instead testifies she "had written out the text message ( on her phone) and thought (she) had sent it." 
Hearing Testimony, 1 :45-1 :46. This is not a reasonable or credible excuse. This is also not how a 
reasonably prudent person would act in notifying her employer of an absence. Frankly, Keller's 
proposed excuse establishes that she had the means and ability to notify AmeriTel of her absence, 
she just failed to do so. Given that she had access to a phone, it was incumbent on Keller to make 
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sure AmeriTel knew that she would be absent on June 4, 2017. Keller's failure to so notify 
AmeriTel establishes that Keller failed "to take reasonable measures to keep [AmeriTel] informed, 
and to secure agreement to [her] absence," and Keller is therefore deemed to "have quit voluntarily 
without good cause." 
B. Assuming Keller was Discharged, Such Discharge was for Misconduct. 
In the unlikely event Keller is found to have not voluntarily quit, AmeriTel has the burden of 
proving that the discharge was for misconduct. Johnson, 127 Idaho at 869, 908 P.2d at 562. 
The Idaho Supreme Court has defined "misconduct" for which unemployment benefits can be 
denied as follows: 
(1) a "willful, intentional disregard of the employer's interest;" (2) a 
"deliberate violation of the employer's reasonable rules;" or (3) a 
"disregard of a standard of behavior which the employer has a right to 
expect of his employees." 
Kivalu v. Life Care Ctrs. of Am., 142 Idaho 262, 263-64, 127 P.3d 165, 166-67 (2005) (citations 
omitted). Finally, if an employee has engaged in misconduct, the employer's chosen level of 
discipline (i.e., warning, suspension, termination, etc.) is wholly within the employer's discretion. 
Alder v. Mountain States Tel. & Tel. Co., 92 Idaho 506,512,446 P.2d 628, 634 (1968). 
Before applying the facts of this case to the law set forth above, it should be noted that the 
Decision is in error on three points: (1) the Decision incorrectly states that AmeriTel argues that 
misconduct occurred due to Keller's excessive absences, (2) the Decision incorrectly cites to Mata v. 
Broadmore Homes, 95 Idaho 873, 875, 522 P.2d 586, 588 (1974), for the proposition that a 
"claimant's absence due to his or her medical concerns does not constitute misconduct in connection 
with his employment," and (3) the Decision incorrectly cites to Carter v. Employment Security 
Commission, 364 Mich. 538 (1983), for the proposition that "inadvertencies or ordinary negligence 
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m isolated instances, or good faith errors in judgment or discretion are not to be deemed 
'misconduct."' Decision, pp. 3-6. Each of these issues is discussed briefly below. 
C. Clarification of Misconduct; Correct Holding in Mata and Carter. 
During the hearing, AmeriTel explained the background of the separation by pointing out that 
Keller was frequently tardy and absent and, on several occasions, Keller failed to give AmeriTel 
sufficient timely notification of such tardiness and absences (importantly, however, Keller always 
notified AmeriTel of her absences, except on June 4). With this background in mind, AmeriTel was 
clear that it only considered Keller to have voluntarily quit on June 4, 2017, when Keller, for the first 
time, failed to notify AmeriTel of her absence. Indeed, Mr. Black testified that had Keller shown up 
on June 3, 2017, to discuss a leave of absence, "everything probably would have been fine." Exhibit 
C, p. 6. Additionally, AmeriTel admits that it was only going to "reprimand" Keller for her 
delinquent notifications had Keller shown up to work on June 2, 2017. Id., p. 7. Simply stated, the 
issue in this case is whether Keller committed misconduct by failing to notify anyone on June 4, 
2017, of her absence, which coincidentally was the only time ( out of 29 separate incidences) that 
Keller failed to give any notification that she would be absent. 
Turning to Mata, that case holds that misconduct will not be found if a claimant gives 
"proper, timely notice to his employer of [a] physical handicap" and refuses to work on account of 
handicap. Mata, 95 Idaho at 875, 522 P.2d at 588. The key word in Mata is "timely notice." Here, 
Keller did not notify AmeriTel that she could not work on June 4, 2017; thus, Mata is inapplicable. 
The Decision finally relies upon Carter for the proposition that if Keller did engage in 
misconduct, such misconduct was excusable because it was an inadvertent, or negligent action in an 
isolated instance. See Decision, p. 6. This is not the holding in Carter. 
EMPLOYER/APPELLANT AMERITEL INNS, INC.'S APPEAL BRIEF- PAGE 9 
87582-6 / 00655231.000 
30 
The full quote in Carter states, "On the other hand mere inefficiency, unsatisfactory conduct, 
failure in good performance as the result of inability or incapacity, inadvertencies or ordinary 
negligence in isolated instances, or good-faith errors in judgment or discretion are not to be deemed 
'misconduct' within the meaning of the statute." Carter, 364 Mich. at 541 ( emphasis added). Here, 
Keller's separation did not occur because she failed to perform her job duties; rather, the separation 
was directly caused because Keller failed to notify her employer that she would be absent. In other 
words, this was not a conduct based issue, it was the failure of Keller to notify her employer of an 
absence that caused the separation. Idaho law is well established that unexcused absences amount to 
misconduct, and the Decision's attempt to overturn controlling Idaho authority was in error. 
D. If Keller was Discharged, Keller was Discharged for Misconduct. 
As noted above, misconduct is defined as (1) a willful disregard of the employer's interest, 
(2) a violation of the employer's reasonable rules, or (3) a disregard of a standard of behavior which 
the employer has a right to expect of its employees. By failing to notify AmeriTel that she would be 
absent on June 4, 2017, Keller clearly engaged in misconduct. 
As to the first and third definition of misconduct, the Decision correctly notes that 
"Employers typically have a right to expect employees to show on time and work their scheduled 
shifts or contract the employer if unable to do so; this expectation is commonly understood as it 
flows naturally from the employment relationship." Decision, p. 7. Here, AmeriTel has a right to 
expect its employees notify AmeriTel if they would be absent, especially employees in the 
housekeeping department as cleanliness is of utmost importance to ensure guest satisfaction. Keller 
clearly disregarded AmeriTel's interest when she failed to notify AmeriTel she would be absent; 
therefore, Keller's failure to notify AmeriTel of her absence on June 4, 2017 amounts to misconduct. 
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The second definition of misconduct-a violation of the employer's reasonable rules-
clearly occurred in this case. AmeriTel's employee manual provides that whenever an employee is 
going to be absent, that employee "must provide notice" to AmeriTel "as soon as possible so that a 
replacement may be brought in." Failure to provide such notice "will result in disciplinary action up 
to and including termination." This is a reasonable rule that was violated by Keller. It is without 
dispute that Keller, if terminated by AmeriTel, was terminated for misconduct. 
VI. CONCLUSION 
Keller has not met and cannot meet her burden to prove that she was terminated. Under well-
established law, Keller voluntarily quit when she failed to show up to work on June 4, 2017 without 
giving notice. Even assuming without conceding that Keller was terminated, such termination was 
clearly for misconduct. Whether Keller quit or was terminated, it is clear that Keller is not entitled 
to unemployment benefits. Accordingly, for the reasons stated above, AmeriTel requests that the 
Commission reverse the Decision and deny Keller unemployment benefits. 
DATED this 1st day of September, 2017. 
EBERLE, BERLIN, KADING, TURNBOW & 
McKLVE TERED 
Corey . i ee, of the Firm 
Attorneys for mployer/ Appellant 
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AMERITELL INNS, INC., 0/B/A/ 
HAMPTON INN AND SUITES, 
Employer/ Appellant, 
and 
IDAHO DEPARTMENT OF LABOR 
DOCKET# 421009444-201 7 
CLAIMANT'S RESPONSE TO 
EMPLOYER'S BRJEF ON APPEAL 
COMES NOW the above-named Claimant, Megan D. Keller, by and through her attorney 
of record, Nicholas T. O'Bryant of Aspen Legal Solutions, PLLC, and submits this Claimant's 
Response to Employer's Brief on Appeal, in the above-titled action. 
I. NATURE OF THE CASE. 
This appeal turns on basic principles of reasonableness in the context of AmeriTell Inn, 
Inc.'s ("Employer") conduct in handling Megan D. Keller's ("Claimant") pregnancy-related 
complications surrounding her employment and termination. Employer accommodated 
Claimant's pregnancy-related condition and did not require Claimant to adhere to its time and 
attendance policy. Until, that it, Employer abruptly changed course without informing Claimant. 
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Employer, by its own admission, had never notified Claimant that her deviations from her work 
schedule had become an issue or that she needed to strictly comply with Employer's attendance 
policy. (Audio, I :58-2:00). 
Nonetheless, Employer terminated Claimant due to a violation of this policy and boldly 
asserts that such violation constitutes misconduct. For these reasons, Judge Little correctly 
found, "The claimant was discharged but not for misconduct in connection with employment. .. " 
(Judge Little's August 10,2017 Decision, p I) ("Decision"). 
Employer now appeals this matter to the Commission, and does so by omitting material 
facts regarding Claimant's pregnancy and related illnesses. Employer's Brief on Appeal 
("Employer's Brief') makes no mention whatsoever of Claimant's pregnancy or related issues. 
This omission is fatal as it wholly precludes Employer from meeting is burden of demonstrating 
objective reasonableness under the circumstances. 
Therefore, the Commission must reaffirm Claimant's eligibility for unemployment 
benefits on this appeal. 
II. CONTENTIONS OF THE PARTIES. 
Employer: Employer asserts that Claimant voluntarily quit her employment or, in the 
alternative, that Employer terminated Claimant for misconduct. (Employer's Brief, 5). The sole 
instance of misconduct alleged is Claimant's failure to notify Employer that she would be unable 
to make her shift on June 4, 2017, which, Employer contends, violated its attendance policy and 
right to demand Claimant appear for her shift. (Id.). 
Claimant: Claimant contends she was terminated. Employer was not only aware of 
Claimant's pregnancy and related conditions, but also permitted Claimant to deviate from its 
attendance policy, and cannot now utilize those accommodations as grounds for misconduct. 
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Regarding the June 4th missed shift, Mr. Black never demanded she call instead of text, as 
had been common practice when she was going to miss a shift. (Audio 1 :32-1 :42). During a 
phone conversation with Mr. Black, Claimant agreed to be placed on leave and indicated it 
would be unlikely should would make her June 3
rd and 4th shifts. (Id.) 1 This absence, in the 
context, does not amount to misconduct. 
III. FACTS RELATING TO CLAIMANT'S PREGNANCY AND 
RELATED ILLNESSES. 
Employer's Brief omits any mention or acknowledgement of Claimant's pregnancy and 
related illnesses and would seemingly ask that the Commission to do the same. 
Claimant worked for Employer from April 9, 2016 through June 4, 2017. She became 
pregnant and had a due date of September I 0, 2017. (Notice of Telephone Hearing, Exhibit 
Pages 24-31, "Discrimination Complaint", ,-J 9). Claimant's 2
nd Trimester began on 
approximately April 26, 2017 and brought with it symptoms that included nausea, vomiting, 
dehydration, and required hospital visits on three separate occasions. (Id. at ,-J 13). On her first 
visit, she was given fluids to combat dehydration. (Id.). At some later point in time, she was 
forced to visit the hospital again because she was lactating a bloody discharge. (Id). Her third 
visit was for nausea symptoms and she was prescribed Zofran to address these issues. (Id.). 
Employer was not only aware of Claimant's pregnancy-related complications, but also 
readily sought to accommodate her needs. Employer's Response before the IHRC notes 
"However, it should be noted that the facts of record conclusively establish that AmeriTel did all 
that it could to accommodate [Claimant];" "A review of the Summary shows that AmeriTel went 
out of its way to accommodate [Claimant]. The [Claimant] was allowed to arrive late, leave 
1 Claimant noticed a witness to testify at the August 8
th hearing who was with Claimant during her conversation with 
Mr. Black and listened to that entire conversation. Employer was permitted to provide testimony from several 
witnesses and even include hearsay that the undersigned objected to. Judge Little over-ruled said objections. Judge 
Little deprived Claimant of her right to call her witness to corroborate her contentions. (Audio I :32-1 :42). 
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early, and be absent J,-om work on dozens of occasions." (Notice of Telephone Hearing, 
Claimant's Exhibit C, 7) ("Employer's IHRC Response") (emphasis added). 
At the August 8, 2017 hearing before Judge Little, Cody Black, Claimant's supervisor 
and Gary Horton, Cody Black's supervisor, both provided relevant testimony. Mr. Horton 
(Audio, 50:00-52:00) and Mr. Black (Audio, I :07-1: 16) testified that Employer not only knew of 
Claimant's condition, but actively sought to accommodate her needs. Claimant corroborates Mr. 
Black's testimony pertaining to Employer's accommodations. (Audio, I :42-1 :45). Claimant 
testified she discussed adjusting her duties to avoid working near chemicals with her supervisors. 
(Id.). 
All told, Employer documented 18 instances between April 26, 2017 to June 4, 2017 in 
which Claimant arrived late, left early, or failed to be present at all for a scheduled shift. 
(Employer's Brief, pp 3-4, l O; Employer's IHRC Response, 3). 
Claimant's pregnancy was clearly difficult. During a scheduled appointment with her 
physician on August 23, 2017, the physician discovered a potential issue with Claimant's yet-to-
be-bom child.2 The child's heartbeat had dropped and he was having a negative reaction to her 
contractions. She underwent an emergency C-section, complicated by a failed epidural that 
required her to be medically "put-under" to save her child's life. At some point during this flurry 
of activity, the child was not receiving necessary oxygen and was taken immediately to the 
NI CU where he remained for approximately two-and-a-half weeks. 
IV. STANDARD OF REVIEW AND APPLICABLE LAW. 
Idaho Code section 72-1366(5) provides that a party seeking unemployment 
benefits is ineligible for benefits if the claimant's unemployment is "due to the 
fact that he left his employment voluntarily without good cause connected with 
his employment, or that he was discharged for misconduct in connection with his 
2 ln the Notice of Appearance filed on August 25, 2017, the undersigned incorrectly stated that these events occurred 
on August 25, 2017. Claimant underwent an emergency C-section on August 23, 2017. 
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employment." The claimant has the burden to show that she was discharged and 
did not voluntarily resign. [] If the claimant was discharged, it is then the 
employer's burden to show by a preponderance of the evidence that the discharge 
was for misconduct in connection with the employment. [] If, on the other hand, 
the claimant voluntarily left her employment, it is her burden to show that she had 
good cause in connection with her employment to do so. [] Each of these 
questions--whether the claimant was discharged or voluntarily left her 
employment, [], whether a discharge was for misconduct, [], and whether there 
was good cause for the claimant to voluntarily leave her employment, []--are 
factual questions for the Commission. 
Thrall v. St. Luke's Regional Medical Center, et. al., 342 P .3d 656, 659 (2015) (internal citations 
omitted). The Commission reviews appeals from the Department of Labor de nova. Hmper v. 
Idaho Department of Labor and Phed Investments, LTD. dlb/a Silverstone Inn and Suites, 384 
P.3d 361, 363 (2016). 
V. EMPLOYER'S STATEMENTS AND CONDUCT DEMONSTRATE 
CLAIMANT DID NOT "VOLUNTARILY QUIT" HER 
EMPLOYMENT. 
Employer contends Claimant voluntarily quit her position. (Employer's IHRC Response, 
6). But, Employer's own statements conclusively demonstrate otherwise. 
Claimant bears the burden of demonstrating she was discharged. Thrall, 342 P.3d at 659. 
"The _question of whether an employee was discharged does not depend upon the use of fonnal 
words of firing. [] Rather, the test is whether sufficient words or actions by the employer would 
logically lead a prudent man to believe his tenure had been terminated." Id. at 659-60 (internal 
citations omitted). 
Employer contends that Claimant no-called, no-showed to her June 4
th shift and that, 
somehow, this means she quit her position. 
Employer's policy on no-call, no-shows, Mr. Horton contends, is to tenninate 
employment. (Audio, 55:00-56:00). On June 5, 2015, Mr. Black contacted Mr. Horton for 
instructions on how to treat Claimant's June 4
th absence. (Audio, 1 :12-1:14). Mr. Black testified 
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that Mr. Horton instructed him to treat her absence as a "voluntary quit." (Id.) Mr. Black did as 
instructed and sent Claimant a text message informing her of this decision and directing her to 
contact Mr. Horton with any questions. (Id.) 
By Employer's own acknowledgment, its policy is to terminate employees in these 
instances and it had to notify Claimant that she was no longer employed. Such notification and 
internal deliberation would not be necessary if Claimant truly quit her position. 
Employer dedicates nearly two-and-a-half pages discussing why the Commission should 
deem Claimant to have voluntarily quit her position. (Employer's Brief, 6-8). Employer confuses 
the singular issue of which party made the final decision to end the employment relationship, 
with arguments as to why Employer may have been justified in terminating employment. 
(Employer's Brief, p 7). 
Employer misses the point. The question is simply which party terminated the agreement. 
Employer's statements and conduct demonstrated it was responsible for ending the employment 
relationship. 
VI. EMPLOYER, BY OMITTING MATERIAL FACTS RELATING TO 
CLAIMANT'S PREGNANCY AND ACCOMODATIONS, IT 
CANNOT MEET ITS BURDON OF DEMONSTRATING ITS 
OBJECTIVE REASONABLENESS AS APPLIED TO CLAIMANT. 
Employer must prove misconduct by a preponderance of the evidence. IDAPA 
09.01.30.275.01. There are three general, and sometimes overlapping, classifications of 
misconduct under§ 72-1355(5): 
1) Willful, intentional disregard of Employer's interest; 
2) Deliberate violation of employer's reasonable rules; 
3) Disregard of employer's standards of behavior. 
Harper, 384 P.3d at 363. 
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However, where, as here, an employer's failure to enforce the underlying policy it claims 
is the basis for misconduct, Employer must satisfy an additional burden: 
When the issue is raised that the employer had no expectation that a policy would 
be followed because the employer had allowed its employees to violate the policy, 
the employer still has the burden of proving that it expected that the policy would 
be followed by the claimant who was terminated. 
Copper v. Ace Hardware/Sannan, Inc., and IDOL, 365 P.3d 394 (2016). 
Copper made clear that the employer must demonstrate that its expected standard of 
behavior is objectively reasonable as applied to the individual case. Id. at 397. (emphasis added). 
Jn Copper, the claimant was terminated due to a violation of the employer's policy 
pertaining to employee discounts. This policy was rarely enforced and the employer otherwise 
permitted employees to disregard the policy. However, Copper faced several formal reprimands 
and, "[p]rior to the incident for which he was terminated, Claimant had been expressly warned 
that if he committed a violation of any of E~loyer's policies, he would be terminated." 
(emphasis added). The employer made clear that i would begin to require strict adherence to its 
policies and that any violation would result in ter lnation. This was a clear indication of the 
standard of behavior that the employer now expected from the claimant. When claimant violated 
this policy, his conduct fell below this clearly articulated standard and resulted in misconduct. In 
the case at bar, as in Copper, Employer had a policy in place that it did not expect Claimant to 
abide by. 
Employer contends that Keller's failure to notify Employer of her absence on June 4, 
2017 constitutes misconduct under all three subsections. (Employer's Brief, l 0). However, 
Employer must demonstrate that this conduct fell below its expected standards of behavior and 
that this expectation was reasonable under the circumstances. 
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a. Employer cannot satisfy its burden of showing its expectations were 
objectively reasonable as applied to Claimant because it failed to 
address Claimant's pregnancy related accommodations. 
Employer's Brief is devoid of any discussion regarding Claimant's pregnancy and the 
surrounding circumstances. Employer, by omitting these facts, has failed to even present an 
argument and has therefore failed to satisfy its burden of proof. Accordingly, it has waived its 
opportunity to present that argument and the Commission must hold that Employer has failed to 
satisfy its burden of proof in demonstrating objective reasonableness as applied to Claimant. 
b. Employer's expectations were not objectively reasonable as applied 
to Claimant because the accommodations, by their very nature, 
altered what Employer could reasonably expect. 
Even if Employer's Brief can be construed as presenting an argument of objective 
reasonableness, the facts demonstrate Employer's expectations were objectively unreasonable. 
Employer accommodated Claimant's condition, which included not enforcing its 
attendance policies. (See Section III, "The [Claimant] was allowed to arrive late, leave early, 
and be absent from work on dozens of occasions."). During the June 2
nd phone conversation with 
Mr. Black, Claimant stated she would likely not make her June 3nl and 4
th shifts. (Audio 1 :32-
1 :42). This conversation also included an agreement that Claimant would be placed on leave, 
with the specifics to be discussed at a later date. (Id.) The last day Claimant made it to work was 
May 26th and she missed consecutive shifts on May 2i\ 28th, 29
1
\ June l 51, and 2nd • (Decision, ,i 
8). 
Employer sought to revoke these accommodations, which, for purposes here, it could do 
if it provided Claimant notice of such revocation. See, Copper. Indeed, when Judge Little 
pointedly asked Mr. Horton to identify the point in which Claimant's absences became 
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excessive, Mr. Horton stated it was at the end of May. (Audio, 42:00). Mr. Horton acknowledged 
that management had several discussions on this issue, but that no one ever informed Claimant 
directly that her absences were becoming an issue. (Id.) Mr. Horton acknowledged Employer 
erred in failing to enforce its time and attendance policy in Claimant's case and that it should 
have implemented a corrective plan at some point prior to June 4, 20 l 7. (Id.) 
Judge Little correctly determined there was no misconduct. (Decision, 6). Employer has 
failed to demonstrate that its expected conduct was objectively reasonable as applied to 
Claimant. Therefore, Employer cannot demonstrate that it terminated Claimant for misconduct. 
VII. CONCLUSION. 
Claimant suffered severe pregnancy-related symptoms that were pervasive and severe 
enough to impact her in her professional capacity. Employer accommodated Claimant's needs 
for nearly a month-and-a-half before abruptly changing course. Claimant then suffered through 
the stress of being fired, having the Employer report this as voluntarily quitting her employment 
voluntarily. This, in turn, required her to retain counsel and appeal the initial determination in 
order to secure the benefits she has been entitled to claim. Further still, she must defend against 
Employer's appeal before the Commission faces the (albeit unlikely) potential of having to repay 
the benefits she has received. One must question whether Employer's actions are the result of 
Claimant seeking help from the IHRC and whether Employer's action contributed to later 
complications in her pregnancy. 
Employer cannot prevail on appeal simply because there was no misconduct on 
Claimant's part. For these reasons, the Commission must reaffirm Claimant's right to benefits. 
Respectfully submitted this 22nd day of September 2017. 
ASPEN LEGAL SOLUTIONS, PLLC 
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AMERlTEL INNS, INC., D/B/ A 
HAMPTON INN AND SUITES, 
Employer, 
and 
IDAHO DEPARTMENT OF LABOR. 
IDOL # 421009444-2017 
DECISION AND ORDER 
FILED 
OCT O 2 2017 
INDUSTRIAL COMMISSION 
Appeal of a Decision issued by an Appeals Examiner with the Idaho Department of Labor 
ruling Claimant eligible for unemployment benefits. AFFIRMED 
Employer, Ameritel Inns Inc., d/b/a Hampton Inn and Suites, appeals to the Industrial 
Commission a Decision issued by the Idaho Department of Labor ("Department") ruling Claimant, 
Megan D. Keller, eligible for unemployment insurance benefits. The Department's Appeals 
Examiner concluded that: 1) Employer discharged Claimant for reasons other than misconduct 
connected with employment; and 2) Employer's account chargeable for experience rating 
purposes. 
None of the interested parties has sought a new hearing before the Commission. Claimant 
and Employer appeared at the Appeals Examiner's hearing. There are no allegations of impropriety 
with respect to the conduct of that hearing or evidence of any irregularities. The Department 
provided the parties with due process. There is no need for an additional hearing. However, 
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Employer sought an opportunity to argue its case in a brief. The Commission granted that request 
in an Order issued on August 23, 2017. 
The Commission has conducted a de novo review of the record, pursuant to Idaho 
Code § 72-1368(7). Super Grade, Inc. v. Idaho Dep't of Commerce and Labor, 144 Idaho 
3 86, 390, 162 P .3d 765, 769 (2007). The evidentiary record in this case consists of the 
audio recording of the hearing the Appeals Examiner convened on April 8, 2017, and the 
exhibits made part of the record during that proceeding. Those exhibits consist of the 
Notice of Telephone Hearing [pp. 1 through 3], the Exhibit: [pp. 1 through 32], and 
Claimant's Exhibit C [pp. 1-41]. Employer's brief and Claimant's responsive brief were also 
considered. 
FINDINGS OF FACT 
A preponderance of the evidence in the record yields the following Findings of Fact: 
1. Employer hired Claimant on April 9, 2016. Claimant was a full-time member 
of the housekeeping staff in a hotel Employer operates. (Audio Recording.) 
2. Employer maintains a policy requiring an employee to provide notice to the 
property manager or other designated point-of-contact as soon as possible in 
the event of an unplanned absence or tardiness. In the case of excessive 
absences, a supervisor may require a work release to explain the reason for the 
absences before the employee can return to work. (Exhibit: C, p. 14.) 
Employer's policy does not define "excessive absences." Nor does the policy 
specify the means an employee can use for providing notice of unscheduled 
absence. 
3. Towards the end of April 2017, Claimant experienced bouts of extreme 
nausea and dehydration due to her pregnancy. Claimant missed some shifts 
and reported late for others. Because the chemicals with which Claimant 
worked as part of her job duties made her ill, Claimant also left early some 
days. (Audio Recording.) 
4. Cody Black, Claimant's supervisor, allowed Claimant to contact him by text 
message when she would be late to work or absent. When Claimant texted 
Black after the start of her shift to report that she would not be coming to 
work due to illness, he accepted Claimant's "notice" of her absence. (Audio 
Recording.) 
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5. Claimant provided notes from her doctors to excuse her from work when 
Employer requested them. (Audio Recording.) 
6. The last scheduled shift Claimant worked was May 26, 2017. Claimant did not 
work her scheduled shifts on May 27, May 28, May 29, June 1, or June 2, 
2017. Claimant contacted Black by text message each day to report that she 
was ill. (Audio Recording.) 
7. Black talked with Claimant over the phone on June 2, 2017, about possible 
"accommodations" for her condition. Black raised the possibility of some kind 
of "personal or medical leave" and Claimant stated that she wanted to discuss 
taking a leave of absence. Claimant stated that if she felt better, she would 
meet with Black on June 3, 2017. (Audio Recording.) 
8. Claimant was ill on June 3, 2017. Claimant sent Black a text message stating 
that she was too ill to report to work and would not be able to meet with him. 
(Audio Recording.) 
9. Claimant was scheduled to work on June 4, 2017. Again, Claimant was too ill 
to report to work. Claimant prepared a text message to inform Black, but for 
whatever reason, the message never transmitted. This was Claimant's first 
instance of "no call no show." (Audio Recording.) 
10. Because Claimant neither showed for work on June 4, 2017, nor called to 
report her absence, Employer concluded that Claimant had abandoned her job. 
(Audio Recording.) 
11. Claimant sent Black a text message on June 5, 2017 to ask about arranging a 
time to discuss with him a leave of absence. Black responded that because 
Claimant was a "no call, no show" the prior day, Employer presumed she had 
quit. (Audio Recording.) 
12. Employer paid Claimant more wages than any other employer paid Claimant 
during the first four of the five calendar quarters preceding the calendar 
quarter in which Claimant applied for unemployment benefits. (Exhibit: p. 
32.) 
DISCUSSION 
Claimant was a housekeeper for a hotel Employer operates. When Claimant experienced 
complications as she entered her second trimester of pregnancy in late April 2017, Claimant's 
attendance suffered. Claimant kept her supervisor apprised when she was unable to work a shift 
as scheduled. Although Employer maintains that Claimant's irregular attendance was a hardship 
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on the department, no one put Claimant on notice that her attendance was unacceptable. (Audio 
Recording.) 
When Claimant notified Black on May 27, 2017 that she was unable to work, Employer's 
management team maintain that they prepared a written warning for Claimant regarding her 
attendance. However, because Claimant's illness continued, she did not work on May 27, May 
28, May 29, June 1, or June 2, 2017. Black never got the chance to present Claimant with a 
written warning about her attendance. (Audio Recording.) 
Black talked with Claimant over the phone on June 2, 2017, about possible 
"accommodations" for her condition. Black raised the possibility of some kind of "personal or 
medical leave" and Claimant stated that she wanted to discuss taking a leave of absence. 
Claimant stated that if she felt better, she would meet with Black on June 3, 2017. Claimant was 
ill on June 3, 2017. Claimant sent Black a text message stating that she was too ill to report to 
work and would not be able to meet with him. (Audio Recording.) 
Claimant was too ill to report for her scheduled shift on June 4, 2017. However, because 
the text message Claimant prepared to inform Black, never transmitted, Claimant was a "no call 
no show." Because Claimant neither showed for work on June 4, 2017, nor called to report her 
absence, Employer concluded that Claimant had abandoned her job. Claimant sent Black a text 
message on June 5, 2017 to ask about arranging a time to discuss a leave of absence with him. 
Black responded that because Claimant was a "no call, no show" the prior day, Employer 
presumed she had quit. (Audio Recording.) 
Employer Discharged Claimant 
Although Employer treated Claimant's failure to report to work on June 4, 201 7 without 
informing her supervisor of her absence as job abandonment, the evidence in this case 
establishes that Employer discharged Claimant. Claimant did not quit. The Idaho Employment 
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Security Law provides unemployment insurance benefits to claimants who become unemployed 
due to no failure of their own. In the case of a discharge, as was the cause for the separation here, 
the issue is whether the claimant committed some form of employment-related misconduct that 
would render him or her ineligible for unemployment benefits pursuant to Idaho Code § 72-
1366( 5). The burden of proving misconduct by a preponderance of the evidence falls strictly on 
the employer. Appeals Examiner of Idaho Dept. of Labor v. J.R. Simplot Co., 131 Idaho 318, 
320, 955 P.2d 1097, 1099 (1998). If the discharging employer does not meet that burden, 
benefits must be awarded to the claimant. Roll v. City of Middleton, 105 Idaho 22, 25, 665 P.2d 
721, 724 (1983); Parker v. St. Maries Plywood, 101 Idaho 415,419, 614 P.2d 955, 959 (1980). 
The Idaho Supreme Court has set out a three-prong definition of the term "misconduct" 
as it applies to a claimant's eligibility for unemployment benefits. "Misconduct" is established 
when the employer demonstrates that the claimant's discharge resulted from a willful, intentional 
disregard of the employer's interest; a deliberate violation of the employer's rules; or a 
disregard of standards of behavior which the employer has a right to expect of its employees. 
Kivalu v. Life Care Centers of America, 142 Idaho 262, 265, 127 P.3d 165, 167 (2005)(citing 
Harris v. Electrical Wholesale, 141 Idaho 1, 5-6, 921 P.2d 178, 182-183 (2004)). Further, the 
employer's evidence must be weighed under each of the three grounds set out for establishing 
"misconduct." Smith v. Zero Defect, Inc., 123 Idaho 881, 884, 980 P.2d 545, 548 (1999). 
With respect to the "rules" prong of the definition of misconduct, The Idaho Supreme 
Court has ruled that a violation of an employer's rules is not, per se, misconduct. Hutchinson v. 
J. R. Simplot Co., 98 Idaho 346, 563 P.2d 404 (1977). The employer must demonstrate that the 
claimant deliberately and intentionally violated the spirit of the rule. Chapman v. NYK Line N. 
Am., Inc., 147 Idaho 178,182,207 P.3d 154, 158 (2009). Employer's policy requires employee 
communication with supervisors. Employer's policy states that "Whenever an employee intends 
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to be absent from work (whether for one shift or for a longer period of time), or is going to be 
late, he or she must provide notice to the property manager. Employees are expected to contact 
their property manager or other designated point-of-contact as soon as possible so that a 
replacement may be brought in for your [sic] shift." (Exhibit C: p. 14.) The policy also states that 
in the event of excessive absences, the employee may be required to obtain a release explaining 
the reason for the absence before the employee can return to work. (Exhibit C: p. 4.) 
Although Employer contends that Claimant's absences were "excessive," the policy does 
not define "excessive absences." Employer also takes issue with Claimant's use of text messages 
to contact her supervisor. (Audio Recording.) However, the policy does not describe the means 
an employee must use to make contact. Gary Horton, the property manager of the hotel where 
Claimant worked, explained that the policy was designed to be "flexible" to fit particular 
circumstances. Different properties established their own practices regarding means used for 
communicating. (Audio Recording.) 
The evidence in the record establishes that Claimant and Black established a practice of 
using text messages. Employer's policy is too vague to put Claimant on notice that her 
attendance was unacceptable and put her job in jeopardy. Employer's witnesses agree that no one 
specifically told Claimant that her attendance was violating Employer's policy. Consequently, 
Employer cannot establish that Claimant deliberately violated an established rule or even the 
"spirit" of the rule. The analysis continues with the "standards of behavior." 
Under the "standards of behavior" analysis, the employer must show by a preponderance 
of the evidence that it communicated its expectations to the claimant, or that its expectations 
'':. 
"flowed normally" from the employment relationship. Further, the employer must demonstrate 
that those expectations were objectively reasonable as applied to the claimant. As the Idaho 
Supreme Court has pointed out, an "employer's expectations are ordinarily reasonable only 
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where they have been communicated to the employee." Folks v. Moscow School District No. 
281, 129 Idaho 833, 838, 933 P.2d 642,647 (1997). 
Notably, there is no requirement that the employer must demonstrate that the employee's 
behavior was subjectively willful, intentional, or deliberate in his or her disregard of the 
employer's expectations. Welch v. Cowles Publishing Co., 127 Idaho 361, 364, 900 P.2d 1372, 
1375 (1995). Because the employer need not demonstrate some form of "malice" on the part of 
the employee, what communication did or did not take place between the employer and the 
claimant becomes a key element in these cases. An employee can only be held accountable for 
breaching those expectations that he or she understood, explicitly or implicitly, and was capable 
of satisfying. Puckett v. Idaho Department of Corrections, 107 Idaho 1022, 695 P.2d 407 (1985). 
The specific issue in this case is Claimant's attendance. Generally, employers have a 
reasonable expectation that their employees will report to work on time and work their shifts as 
scheduled. When an employee is unable to work a scheduled shift due to tardiness or another 
reason, the unscheduled absence places a burden on the organization's other employees. 
Employers are within their discretion to regulate unscheduled absences by their workers to 
encourage good attendance behavior and ensure that the needs of the business are met. 
Employer asserts that Claimant's failure to contact anyone about her absence on June 4, 
2017 was grounds for her discharge, particularly after all of the allowances Employer had made 
for Claimant's attendance during the weeks leading up to June 4, 2017. (Audio Recording.) This 
was Claimant's first instance of "no call no show." Further, Black knew that Claimant was 
experiencing complications from her pregnancy. Black points out that he tried to make 
"accommodations" for Claimant's condition. (Audio Recording.) 
Apparently, Employer's perceived responsibility for "accommodating" Claimant's 
pregnancy is a key point of dispute among the parties. Horton and Everett pointed out several 
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times that Claimant never specifically asked for "accommodations" regarding her pregnancy. 
(Audio Recording.) That may be true. However, Claimant's supervisor knew that Claimant's 
irregular attendance stemmed from her pregnancy. Black stated that he mentioned to Claimant 
the possibility of putting her on some kind of "personal or medical leave" that would "protect her 
job." Given that, Employer has over 600 employees; the Family and Medical Leave Act applies 
to Employer. Employer's obligations to provide notice to employees of their rights under FMLA 
are codified in the Code of Federal Regulations. "When an employee requests FMLA leave or 
when the employer acquires knowledge that an employee's leave may be for an FMLA-
qualifying reason, the employer must notify the employee of the employee's eligibility to take 
FMLA leave within five business days, absent extenuating circumstances." 29 C.F.R. § 
825.300(b)(1)(2003)(emphasis ours). The evidence establishes that Black, and therefore 
Employer, had knowledge that Claimant's absences were for an FMLA-qualifying reason. 
Whether Claimant had worked enough hours since her hire to qualify for leave under FMLA is 
not clear from this record. However, if she did meet that threshold for eligibility, she was under 
no obligation to specifically ask for that "accomodation;" Employer was under an affirmative 
obligation to offer it. 
Because Employer extended Claimant leniency regarding her attendance, it was not 
clear to Claimant what Employer's expectations were. When someone asked, Claimant provided 
a medical excuse for an absence. However, there is no evidence in this record to establish how 
often that request occurred and under what circumstances. In short, because Employer's 
Employer did not clearly communicate its expectations, Claimant cannot be held accountable for 
failing to meet them. Employer's case fails under the standards of behavior analysis. 
The last prong of the test for "misconduct" is the "willful, intentional disregard of the 
employer's interest." The operative phrase "willful, intentional disregard" implies that, unlike the 
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"standards of behavior," there is evidence of some premeditated malice on the part of the 
employee. In this case, Claimant maintains that she did the best that she could to keep in touch 
with her supervisor. She cannot explain why the text message she drafted on June 4, 2017 was 
never sent, but the failure was not intentional. (Audio Recording.) There is no evidence that 
Claimant's failures to meet Employer's standards were the result of some willful or intentional 
behavior. Therefore, it is concluded that Claimant acted without a "willful, intentional disregard" 
of Employer's interest. 
Discharging Claimant was certainly within Employer's discretion. However, as one court 
stated, "Unemployment compensation is not a gratuity which may be withheld frivolously." 
Wyoming Department of Employment v. Rissler & McMurry Company, 837 P.2d 686, 690 
(1992). Therefore, it bears repeating that when an employer discharges an employee, that 
employer must meet its burden of demonstrating that the claimant committed misconduct as 
described in the Idaho Employment Security Law. Employer has not met that burden. Therefore, 
Claimant is eligible for unemployment benefits. 
Chargeability of Employer's Account 
Pursuant to Idaho Code § 72-1351(2)(a), an employer's experience rated account is 
chargeable for benefits paid to a claimant who is discharged for reasons other than misconduct 
connected with employment or quits with good cause connected with employment. In this case, 
Employer paid the most wages to Claimant during the last four base quarters. (Exhibit: p. 32.) 
Because Employer discharged Claimant for reasons other than employment-related misconduct, 
Employer's account is chargeable for experience rating purposes. 
CONCLUSIONS OF LAW 
I 
Employer discharged Claimant for reasons other than employment-related misconduct. 
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II 
Employer's account is chargeable for experience rating purposes. 
ORDER 
The Decision of the Appeals Examiner is AFFIRMED. Claimant is eligible for 
unemployment benefits. Employer's account is chargeable for experience rating purposes. This 
is a final order under Idaho Code § 72-1368(7). 
DATED this d M day of @M 1v , 2017. 
INDUSTRIAL COMMISSION 
Thomas E. Limbaugh, Chairman 
ATTEST: 
-4:: ad~· .. -- . 
Assistant Comm1ss10n Secretary 
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I hereby certify that on the j__l!!_ day of r[/;fr~ , 2017 a true and correct 
copy of Decision and Order was served by regular United States mail upon each of the 
following: 
MEGAN D KELLER 
2801 N 26TH ST 
BOISE ID 83702 
AMERITEL INNS INC DBA 
HAMPTON INN AND SUITES 
C/O COREY J RIPPEE 
EBERLE BERLIN KADING TURNBOW 
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PO BOX 1368 
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DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
STATE HOUSE MAIL 
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MEGAN D. KELLER, 
Claimant, IDOL # 421009444-2017 
v. 
AMERITEL INNS, INC. D/B/ A HAMPTON 
INN AND SUITES, 
Employer, 
and 
IDAHO DEPARTMENT OF LABOR. 
CERTIFICATE OF SERVICE 
FILED 
NOV 1 4 2017 
INDUSTRIAL COMMISSION 
I hereby certify that on the --1i_~ay of November, 2017, a true and correct copy of Decision and 
Order, originally served on Claimant instead of her attorney, on October 2, 2017, was served by 
regular United States mail upon the following: 
lVIEGAN D KELLER 
C/O NICHOLAS T O'BRY ANT 
ASPEN LEGAL SOLUTIONS PLLC 
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EBERLE, BERLIN, KADING, TURNBOW 
& McKL VEEN, CHARTERED 
1111 West Jefferson Street, Suite 530 
Post Office Box 1368 
Boise, Idaho 83701 
Telephone: (208) 344-8535 
Facsimile: (208) 344-8542 
Attorneys for Employer 
BEFORE THE INDUSTRIAL COMMISSION OF THE ST ATE OF IDAHO 
MEGAN D. KELLER, 
Claimant - Respondent, 
vs. 
AMERITEL INNS, INC. 
d/b/a HAMPTON INN AND SUITES, 
Employer - Appellant, 
and 
IDAHO DEPARTMENT OF LABOR. 
Docket No. 421009444-2017 
NOTICE OF APPEAL BY EMPLOYER 
AMERITEL INNS, INC. 
TO: THE ABOVE-NAMED RESPONDENT, MEGAN D. KELLER, AND HER ATTORNEY 
OF RECORD NICHOLAS T. O'BRYANT, ASPEN LEGAL SOLUTIONS, PLLC, P.O. 
BOX 1060, MERIDIAN, ID 83680, AND THE CLERK OF THE IDAHO INDUSTRIAL 
COMMISSION: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Appellant, AmeriTel Inns, Inc. d/b/a Hampton Inn and Suites, 
appeals against the above-named Respondent to the Idaho Supreme Court from the Industrial 
Commission's Decision and Order entered in the above-entitled proceedings on October 2, 2017, by 
Commissioners Thomas P. Baskin and R.D. Maynard. 
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2. Appellant has a right to appeal to the Idaho Supreme Court, and the judgments or 
orders described in paragraph 1 above are appealable orders under and pursuant to Rule 11 ( d), I.AR. 
3. Preliminary statement of the issue(s) on appeal pursuant to Rule 17(-f) I.AR.: 
Whether the Industrial Commission erroneously concluded that the Employee did not voluntarily 
quit and/or was not discharged for employment-related misconduct and that the Employee is eligible 
for unemployment insurance benefits. 
4. Appellant requests that the following documents be included in the Clerk's record in 
addition to those automatically included under Rule 28, I.A.R.: 
a. All Exhibits, recordings, transcripts, and documents admitted into evidence 
and relied upon by the Industrial Commission; 
b. All briefing submitted by the parties; and 
c. Industrial Commission's October 2, 2017 Decision and Order. 
5. I certify that: 
a. The Clerk of the Idaho Industrial Commission has been paid the estimated 
$50.00 fee for the preparation of the Reporter's transcript and Clerk's record; 
b. The appellate filing fee in the amount of $94.00 has been paid; and 
c. That service has been made upon the Reporter and all parties required to be 
served pursuant to Rule 20. 
DATED this 7th day of November, 2017. 
EBERLE, BERLIN KADING, TURNBOW & 
McK.L V RTERED 
Corey J. Rippee, of the Firm 
Attorneys for Employer/ Appellant 
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Megan Keller 
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Deputy Attorney General 
Idaho Department of Labor 
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C8J U.S. Mail 
D Hand Delivery 
D Overnight Mail 
D Fax: (208) 340-8180 
D E-Mail: Aspenlawid@gmail.com 
0 iCourt Efile 
C8J U.S. Mail 
D Hand Delivery 
D Overnight Mail 
0 Fax 
D E-Mail: doug.werth@labor.idaho.gov 
D iCourt Efile 
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Inns, Inc. d/b/a Hampton Inn and Suites. 
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AMERITEL INNS, INC. D/B/ A HAMPTON 
INN AND SUITES, 
Employer/ Appellant, 
and 
IDAHO DEPARTMENT OF LABOR, 
Respondent. 
SUPREME COURT NO. 4-sr;ss-
AMENDED 
CERTIFICATE OF APPEAL 
OF 
AMERITEL INNS, INC. D/B/A 
HAMPTON INN AND SUITES, 
Appeal From: Industrial Commission Chairman, Thomas E. Limbaugh, presiding. 
Case Number: IDOL# 421009444-2017 
Order Appealed from: Decision and Order Entered October 2, 2017 
Employer/ Appellant: AMERITEL INNS INC DBA HAMPTON INN AND SUITES 
Appellant Represented by: C/O CORY J RIPPEE ISB NO. 6803 
EBERELE BERLIN KADING TURNBOW & 
McKEL VEEN CHARTERED 
PO BOX 1368 
BOISE ID 83701 
Claimant/Respondent: MEGAN D KELLER 
Claimant Represented by: C/0 NICHOLAS T O'BRYANT NO. 10090 
ASPEN LEGAL SOLUTIONS PLLC 
PO BOX 1060 
MERIDIAN ID 83680 
. -
'-·• . ... , 
AMENDED CERTIFICATE OF APPEAL OF AMERITEL INNS, INC. 
HAMPTON INN AND SUITES - 1 ED -ORIGINAL 





Notice of Appeal Filed: 
Appellate Fee Paid: 




DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
317 WMAIN ST 
BOISE ID 83735 
Ameritel Inns, Inc. d/b/a Hampton Inn and Suites, 
Represented by Attorney, Cory J. Rippee, 
Idaho Department of Labor, 
Represented by Doug Werth, Deputy Attorney General 
November 7,2017 
$94.00 (attached) 
M DEAN WILLIS 
PO BOX 1241 
EAGLE ID 83616 
Transcript will be filed with Agency Record. 
November 14, 2017 
KC Colaianni ·. 
' ' 
. , ~ '~ ~(:✓- r .. 
•r-· 
Assistant Commission Secretary 
AMENDED CERTIFICATE OF APPEAL OF AMERITEL INNS, INC. D/B/A 
HAMPTON INN AND SUITES - 2 
64 
CERTIFICATION OF RECORD 
I, KC Colaianni, the undersigned Assistant Commission Secretary of the Industrial 
Commission, do hereby certify that the foregoing record contains true and correct copies of all 
pleadings, documents, and papers designated to be included in the Agency's Record on appeal by 
Rule 28(3) of the Idaho Appellate Rules and by the Notice of Appeal, pursuant to the provisions 
of Rule 28(b ). 
I further certify that all exhibits admitted in this proceeding are correctly listed in the List 
of Exhibits (i). Said exhibits will be lodged with the Supreme Court after the Record is settled. 
DATED this ,,27/~ay of fk?tE:j~Ab.J , 2017. 
Assistant Commission Secretary 
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AMERJTEL INNS, INC. D/B/ A HAMPTON 
INN AND SUITES, 
Employer/ Appellant, 
and 
IDAHO DEPARTMENT OF LABOR, 
Respondent. 
TO: Stephen W. Kenyon, Clerk of the Courts; and, 
Megan D. Keller, Claimant/Respondent; and, 
SUPREME COURT NO. 45555 
NOTICE OF COMPLETION 
Ameritel Inns, Inc. d/b/a Hampton Inn and Suites, Employer/ Appellant; and, 
Douglas Werth, for Idaho Department of Labor/Respondent. 
YOU ARE HEREBY NOTIFIED that the Agency's Record was completed on this date, 
and, pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules, copies of the same have been 
served by regular U.S. mail upon each of the following: 
MEGAN D KELLER 
C/O NICHOLAS T O'BRYANT ISB NO. 10090 
ASPEN LEGAL SOLUTIONS PLLC 
PO BOX 1060 
MERIDIAN ID 83680 
AMERJTEL INNS INC DBA HAMPTON INN AND SUITES 
C/O CORY J RJPPEE ISB NO. 6803 
EBERELE BERLIN KADING TURNBOW & McKEL VEEN CHARTERED 
PO BOX 1368 
BOISE ID 83701 
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DOUG WERTH 
DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
317 W MAIN STREET 
BOISE ID 83735 
You are further notified that, pursuant to Rule 29( a), Idaho Appellate Rules, all 
parties have twenty-eight days from this date in which to file objections to the Record, 
including requests for corrections, additions or deletions. In the event no objections to the 
Agency's Record are filed within the twenty-eight day period, the Transcript and Record 
shall be deemed settled. 
1 •ti '--;\ I DATED at Boise, Idaho this CL'f day of JF(u¢/k.L , 2017. 
INDUSTRIAL COMMISSION 
_, 
✓le (j~ '.'- '~~} :~, ; 
KC Colaianni 
Assistant Commission Secretary 
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